Civil Penalty Assessment

Although given ample time to file post-hearing briefs,
or proposed findings and conclusions, the parties declined
to do so.  However, I have considered the oral arguments made
by counsel during the course of the hearing in this matter.
With regard to the six statutory civil penalty criteria found
in section 110 (i) of the Act, petitioner's counsel agreed
that the factors of gravity, negligence, and the respondent's
financial ability to pay a civil penalty for the violation
in question are relevant, but that the factors concerning
any history of prior violations, size of operation, and good
faith abatement do not lend themselves for application in this
case (Tr. 320-321).

Negligence

I find no circumstances presented in this case which
may mitigate Mr. Necessary's negligence with respect to the
violation.  The evidence establishes that he knew or should
have known of the conditions constituting a violation of
section 77.200, and that this constitutes a high degree of
negligence on his part.

Gravity

The collapse of the bin structure resulted in the death
of three miners, and I conclude that the violation was extremely
serious.

Respondent's Ability to Pay a Civil Penalty

As previously noted, respondent's employer paid a civil
penalty in the amount of $9,000, for a violation of section
77.200, and the mine operator paid a civil penalty assessment
in the amount of $240.

Mr. Necessary's unrebutted testimony is that since
August 1982, he has been employed for about four weeks, and
he alluded to certain financial obligations which he has,
including mortgage and utility payments,  He also indicated
that he has had to rely on his son for financial assistance.

Petitioner has asked for a civil penalty assessment in
the amount of $1,000, and its counsel suggested that if this
amount Were assessed by me for the violation, the respondent
could possibly work out a payment schedule, with MSHA for the
payment of the penalty (Tr. 321).
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